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Validity of Liens as Against the Trustee in Bankruptcy.*— The Bank- 
ruptcy Act 1 § 47-a (2) as amended in 1910, in conjunction with the recording acts 
of the several, states, has given rise to some exceedingly interesting problems in 
the law of mortgages. Before the amendment an unrecorded chattel mortgage, 
provided it was not a preference, was valid as against the mortgagor 2 and con- 
sequently as against the assignee in bankruptcy of the mortgagor; for the assignee 
was said to "stand in the shoes of the bankrupt" under § 70. 3 Now, howevjsr, his 
position has been changed to that "of a creditor holding a lien by legal or equitable 
proceedings," * thus making recordation an important element in preserving rights 
as against the trustee which had been enforceable as against. the bankrupt. 5 The 
rights of the trustee thereby became a matter of state law. 6 If the mortgage is 
executed by the bankrupt prior to the four months' period but is recorded during 
it, there seems to be no reason for holding it invalid as against the trustee as a 
preference, because the mortgagee is only asserting and making secure a previ- 
ously acquired right. 7 Moreover, the trustee takes title as of the date of filing 
the petition 8 and by that time the recordation precludes the operation of the 
statute in favor of the' attaching creditor, i. e., the trustee in bankruptcy. 

An agreement for consideration to give a chattel mortgage on specific prop- 
erty 9 as security is specifically enforceable and is sometimes called an equitable 
mortgage. 10 If such an agreement, in writing and unrecorded, is made before the 
four months' period it is usually held invalid as to lien creditors and bona fide 
purchasers, and therefore, as to the trustee in bankruptcy. 11 It seems that the 

* This note does not discuss the problems presented in connection with fraudu- 
lent conveyances. 

I (1898) 30 Stat. 544, as amended (1910) 36 Stat. 838, U. S. Comp. Stat. (1916) 
§ 9S8S. 

- None of the recording acts render the mortgage invalid as against the mort- 
gagor. For a collection of the statutes see Jones, Chattel Mortgages (5th ed. 
1908) §§ 191 et seq. 

s Security Warehousing Co. v. Hand (1907) 206 U. S. 415, 27 Sup. Ct. 720; 
York Manufacturing Co. v. Cassell (1906) 201 U. S. 344, 26 Sup. Ct. 481 ; Crucible 
Steel Co. of America v. Holt (C. C. A. 1909) 174 Fed. 127. 

4 In re Reynolds (D. C. 1917) 243 Fed. 268; In re Williamsburg Knitting Mill 
(D. C. 1911) 190 Fed. 871. § 70 (5) must now be construed together with 
§ 47-a (2). It seems that the amendment might more properly have been made to 
§ 70, but it is none the less effective. See In re Williamsburg Knitting Mill, supra, 
p. 188. 

5 "It was to obviate the prior limitations upon the right of a trustee to attack 
unrecorded . . . liens that § 47-a (2) was amended." 1 Collier, Bankruptcy, 
(12th ed. 1921) 728; Fuller v. Atlanta Nat. Bk. (C. C. A. 1918) 254 Fed. 278; In re 

Bettman-Jolmson Co. (C. C. A. 1918) 250 Fed. 657; In re Mutual Motors Co. (D. 
C. 1919) 260 Fed. 341. 

6 Hoyt v. Zibell (C. C. A. 1919) 259 Fed. 186; In re Floyd-Scott Co. CD. C. 
1915) 224 Fed. 987. . " 

7 Davis v. Hanover Savings Fund Soc. (C. C. A. 1913) 210 Fed. 768; In re 
Doran (C. C. A. 1907) 154 Fed. 467; Gilbert v. Vail (1888) 60 Vt. 261, 14 Atl. 
542; Bradley, Clark & Co. v. Benson (1904) 93 Minn. 91, 100 N. W. 670 (semble) ; 
contra, National Bk. of Baker sfield v. Moore (C. C. A. 1918) 247 Fed. 913; Brig- 
man v. Covington (C. C. A. 1915) 219 Fed. 500; Loeser v. Savings Deposit Bk & 
Tr. Co. (C. C. A. 1906) 148 Fed. 975; First Nat. Bk. of Buchanan County v. 
Connett (C. C. A. 1905) 142 Fed. 33. 

* Bailey v. Baker Ice Machine Co. (1915) 239 U. S. 268, 36 Sup. Ct. 50. 

9 See infra, footnote 20. 

10 Whiting v. Bichelbergcr (1864) 16 Iowa 422; cf. McCoy v. Lassiter (1886) 95 
N. C. 88. ... 

II In re Schilling (D. C. 1918) 251 Fed. 966. Before the recording acts an 
equitable lien was valid as against subsequent creditors. In that respect, if it is 
not recorded, the acts changed the law. And in regard to bona fide purchasers 
taking free of equitable rights, if the equitable mortgage is recorded the acts 
changed the law by protecting the mortgagee. Kribbs v. Alford (1890) 120 N. Y. 
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recording acts were also intended to cover oral agreements. 12 To say that the 
acts apply to a mortgagee who has obtained a written agreement and merely 
failed to record it, but not to one who was not so painstaking and remained satis- 
fied with the oral agreement, would be the height of absurdity. 

If a previously existing equitable or legal lien is satisfied during the four 
months' period by enforcement or the taking of possession, is that a perference? 
If against an existent chattel it is not, 13 even though the prior lien is not record- 
ed, 14 since it is only the satisfaction of a prior attained right. The authorities 
are not so clear in the case of mortgages or liens on after acquired chattels. In 
line with the principle of Holroyd v. Marshall,™ it has been held, and quite sound- 
ly, that if the mortgagee enforces his lien during the four months' period in 
accordance with a prior agreement, whether recorded or not, such a transaction 
is not a preference. 16 The New York courts hold that such a mortgage, even 
though recorded, 17 is invalid as against lien creditors, 18 including, of course, the 
trustee in bankruptcy. But this doctrine is unsound. 19 

519, 24 N. E. 811. Of course, in the absence of statutory recording provisions, the 
trustee in bankruptcy still takes subject to equitable interests good as against 
creditors. In re Pemberton (D. C. 1919) 260 Fed. 521; Walker v. Brown (1897') 
165 U. S. 654, 17- Sup. Ct. 453; In re Imperial Textile Co. (D. C. 1919) 255 Fed. 
199. 

12 In the light of the origin of these recording acts this is the only sensible 
conclusion. In re Ronk (D. C. 1901) 111 Fed. 154; see Sawyer v. Turpin (1875) 
91 U. S. 114, 118; Price v. Cults (1859) 29 Ga. 142 (if oral); contra, Coggan v. 
Ward (1913) 215 Mass. 13, 102 N. E. 336. 

13 Coggan v. Ward, supra, footnote 12 (taking possession) ; Murray v. Beat 
(1901) 23 Utah 548, 65 Pac. 726; Wood v. Kerkeslager (1909) 225 Pa. St. 296, 74 
Atl. 174 (enforcement). 

i* Because even then it is still enforceable as against the bankrupt mortgagor 
during the four months' period, and if he does anything during that period that he 
was already bound to do prior thereto that is not a preference. Humphrey v. 
Tatman (1904) 198 U. S. 91, 25 Sup. Ct. 567; Parshall v. Eggert (1873) 54 N. Y. 
18 (scmble) ; see cases cited supra, footnote 7. 

10 (1862) 10 H. L. Cas. 191. 

1C Thompson v. Fairbanks (1905) 196 U. S. 516, 25 Sup. Ct. 306 (enforced) ; 
In re Rogers & Woodward (D. C. 1904) 132 Fed. 560 (possession) ; Sexton v. 
Kessler (1912) 225 U. S. 90, 32 Sup. Ct. 657 (possession and not within recording 
act) ; Johnson v. Root Mfg. Co. (1916) 241 U. S. 160, 36 Sup. Ct. 520 (possession). 
If such a mortgage be recorded prior to the four months' period it is valid as 
against the trustee in bankruptcy under the Amendment of 1910. Garrison v. Kurt 
(C. C. A. 1918) 249 Fed. 672. 

Massachusetts has held that such a mortgage cannot be enforced by proceed- 
ings but only by taking possession ; and that if this power is unexercised the mort- 
gage is invalid as against the assignee. Moody v. Wright (Mass. 1847) 13 Mete. 
17. It has even held it a preference if exercised during the four months' period. 
Tatman v. Humphrey (1903) 184 Mass. 361, 68 N. E. 844, rei/d (1904) 198 U. S. 
91, 25 Sup. Ct. 567. " 

17 Even though in the same jurisdiction the recordation of such a mortgage 
saves the mortgage for the mortgagee as against a bona fide purchaser. Kribbs v. 
Alford, supra, footnote 11. 

18 Rochester Distilling Co. v. Rasey (1894) 142 N. Y. 570, 37 N. E. 632. (1) 
The effect of the New York cases is the same as that of Moody v. Wright, supra, 
footnote 16. Titusville Iron Co. v. City of New York (1912) 207 N. Y. 203, 100 
N. E. 806; Zartman v. First Nat. Bk. "(1907) 189 N. Y. 267, 82 N. E. 127; In re 
Marine Construction & Dry Docks Co. (C. C. A. 1906) 144 Fed. 649. (2) If the 
mortgagee attempts to assert the mortgage during the four months' period the 
mortgage is still invalid against the trustee. Skilton v. Codington (1906) 185 N. 
Y. 80, 77 N. E. 790; Mathews v. Hardt (1903) 79 App. Div. 570, 80 N. Y. Supp. 
462. (3) It follows, since the Rochester case makes it wholly inoperative as against 
creditors, that even if given to a mortgagee before the four months' period the 
creditor or trustee prevails. 

10 See Stone. The "Equitable Mortgage" in New York (1920) 20 Columbia 
Law Rev. 519, 527 el seq. 
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A nice question arises as to what would happen if prior to the four months' 
period an oral agreement was made for consideration to give a mortgage on all 
the personal property 20 of a corporation, and during the four months' period 
a formal chattel mortgage was executed 21 and recorded for some of the corpo- 
ration's personal property. Such was, in substance, the recent case of Matter of 
New York & Baltimore Inland Transportation Co., Bankrupt (D. C. D. Del. 1921) 
276 Fed. 145. In connection with that decision a number of important elements 
present themselves. (1) The prior oral agreement, which was necessarily unre- 
corded, is in the same position as an unrecorded written agreement. 22 (2) The 
Delaware Recording Act 23 unfortunately is broadly worded and it might seem 
from its language that all unrecorded transactions are absolutely void. But it is 
unlikely that the Statute was intended to make the agreement void as to the mort- 
gagor. 2 * The court treated it as enforceable as against the mortgagor at least, 
and for the purpose of this note a similar interpretation will be made. (3) If it 
were enforced during the -four months' period it would not be a preference. 25 (4) 
Instead, however, of enforcing it during the four months' period, the mortgagee 
took a formal chattel mortgage and recorded that. This should not constitute a 
preference. 20 If during the four months' period a creditor exchanges the form 
of his security, that is not a preference because the estate of the bankrupt is not 
diminished. 27 It is merely a present exchange of values which obviously does 
not injure any other creditor. It is the same as the mortgagee's taking posses- 
sion of the chattels during the four months' period. 28 So in the instant case, the 
exchange of the equitable claim for a formal mortgage was only a present exchange 
for consideration and therefore not a preference. Yet the court allowed the trustee 
of the bankrupt to avoid the subsequent mortgage as a preference on the ground 
that there was no present consideration. 29 And there are a number of cases that 
support that view, if the mortgagee at the time he took the formal mortgage knew 
of the insolvency of the bankrupt. 30 It is submitted that these cases are errone- 
ously decided on principle. 

20 Agreements to give mortgages, to be specifically enforceable, must pertain 
to certain and definite property. In re Imperial Textile Co., supra, footnote 11. 
It has been held that "all" property is specific enough. Peterson v. Sabin (C. C. 
A. 1914) 214 Fed. 234. 

21 If, as in the instant case, a general lien is made specific during the four 
months' period that is not a preference. Duplan Silk Co. v. Spencer (C. C. A. 
1902) 115 Fed. 689. 

22 There was a resolution by the bankrupt corporation to give the mortgage, 
but that cannot _ be considered a paper given to the mortgagee which might enable 
him to record it. When the bankrupt took over the chattels, the equitable lien 
automatically arose in favor of the petitioner, and for all purposes can be regarded 
as oral. 

23 Del. Rev. Code (1915) § 2852. 

24 That may well be urged by inference from Hanson & Burns v. Cochran (Del. 
1890) 9 Houst. 184, 31 Atl. 880. 

25 Supra, footnote 14. 

26 Sawyer v. Turpin, supra, footnote 12. 

27 Sawyer v. Turpin, supra, footnote 12, esp. p. 120; In re Dagwell (D. C. 
1920) 263 Fed. 406; Lake View State Bk. v. Jones (C. C. A. 1917) 242 Fed. 821. 

28 McCoy v. Lassiter, supra, footnote 10. 

29 If, however, the Delaware Act makes the prior agreement void absolutely 
the case would be sound. But then the court's reasoning would be unnecessary to 
the decision. 

3 °Lathrop Bank v. Holland (C. C. A. 1913) 205 Fed. 143; In re Great Western 
Mfg. Co. (C. C. A. 1907) 152 Fed. 123; Tilt v. CiticeW Trust Co. (D. C. 1911) 191 
Fed. 441; In re Dismal Swamp Contracting Co. (D. C. 1905) 135 Fed. 415; Matter 
of James White (1909) 22 Am. Bank. R. 200; In re Ronk. supra, footnote 12; 
Copeland v. Barnes (1888) 147 Mass. 388, 18 N. E. 65; cf. Wilson v. Nelson (1901) 
183 U. S. 191, 22 Sup. Ct. 74. 
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There is, however, an apparently strong ground for their support. If a mort- 
gage given before the four months' period is oral and consequently impossible to 
record, a mortgagee, knowing full well that his mortgage will be invalid as against 
a trustee in bankruptcy and also with knowledge of the impending insolvency of 
the mortgagor, may insist during the four months' period on getting a recordable 
mortgage in exchange for his prior unrecordable one. While such a case may, 
on its face, indicate a preference, such should not be the legal deduction. If a 
mortgagee can with impunity ask for an exchange of security during the four 
months' period, then of what consequence is it that he knows the mortgagor is 
insolvent ? sl The creditors are not thereby defrauded. He had something not 
a preference, and is restoring that to the estate in exchange for something else. 
So also, when a mortgagee enforces his mortgage or takes possession during the 
four months' period, knowledge of the mortgagor's insolvency should be imma- 
terial. 32 He is merely making good a claim he had against the mortgagor, valid 
during that period even if unrecorded. And the same applies in the case of the 
subsequent recording of a previously executed mortgage. 33 It is only at the date 
of the filing of the petition that the trustee asserts his rights, 34 and at that time, as 
in the case under discussion, there stands a recorded chattel mortgage, valid as 
against the bankrupt's trustee. Even on that basis, therefore, the instant case is 
not to be supported. 



31 See cases cited supra, footnote 27. 

32 Perkins v. Mater & Zobelein Brewery (1901) 133 Cal. 496, 65 Pac. 1030; 
Coggan v. Ward, supra, footnote 12; Johnson v. Root Manufacturing Co. supra, 
footnote 16; contra, Loeser v. Savings Deposit Bk. & Tr. Co., supra, footnote 7. 

33 See cases cited supra, footnote 7. 

34 Bailey v. Baker Ice Machine Co., supra, footnote 8. 



